
SANDLER, REIFF, YOUNG & LAMB, R C . 

VIA EMAIL m 
November 7,2011 

JeffS. Jordan, Esq. 
Supervisory Anornqr 
Comptoints & Legal Adminislntion 
Office of the General Counsel 
Fedoal Election CoDunissiDn 
999 E Street N.W. 
WashuiglDn, D.C. 20463 

RE: MUR 6502 

Dear Mr. Jordan, 

On behalf of the Nebraska Democratic State Central Committee' and Gerry 
Fiiinegaii, in his official capacity as Treasurer (**oollectivdy Rsfetred to â  
write in response to the complaint in MUR 6502. Hie comptadnt involves four issue 
advatisements (two radio and two television) focused on the national budget debate, 
sponsored by the NDP and featuriiig Senator Ben Nelson, the slate's niô  
Democrat In its oonqilahit, the Ncbiasia RqinibOcan Party 
ads, vAuch were aiied niore than a year befixe the Senator's general election, are 
cooidinatedoommuniealioiiSL The oonqshunt also allege that the ads were in violation of 
the Act's disdaitner requirements. As explained furthei-below, there is no merit to the 
complaini, and the Conunission should immediately dismiss it 

STATEMENT OF FACTS 

The NDP is a State Committee of a political party as defuied by 2 U.S.C. § 
431(15). From mid-July 2011, to mid-Seplnnber 2011, tiie NDP ran a series of 
adveitiseinents designed to inform Nebraskans about issues before Congress. The 
advertisements feature Senator Ben Nelson, the state's most senior Democrat who is a 
candidate fi>r reelection in November, 2012. These issue advertisements coincided with 
the historic debate in congress about whetiier to cutentitiemeAt programs like Social 
Security and Medicare, and iiiow to lower the national debt The ads warned Nebraskans 
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' We note that the complamt was addieased lo the Nebtadca Demeuiaic Par̂ , which as explained is 
interehaî eably used widi the Nebraska State Cenml Commitlee: 
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about proposals to cut these [xograms and urged them to take action by signing a petition 
to protect the programs. Additionally, they assured Nebraskans that Seiiator Nelson 
woidd fight to protect Medicare and siocial Security while workmg for a responsible 
fiscal policy. 

The ads were sponsored by the NDP, and featured Senator Nelson who appeared 
and delivered his message as the only Nebraska Democrat riixectiy involved ia the federal 
ddMte. The ads were not coHtrilnitions nor coordinated expendihjres in siq^^ 
Senator's campaign.̂  

The NRP alleges that these are coordinated party communications because they 
*Misseminatê  distribute, or republish... campaign materials" prepared by Seoatnr Nelson. 
The basis of their all̂ ationy is that the content prang was met when he appeared in the 
ads and tiiBt his campaign sent two "tweets" on the same budget issues as those disousised 
in the ads. As explained below, the contctait peong has not been met. As discussed below, 
the NDP did not violale ai^ disctoimar reqiuremants as requinRl by 2 U.S.C § 441d. 

ARGUMENT 

1. The Advertiaemenls Do Not Meet the Content Prong to Be Coordiiiated. 

To be coordinated, a party q[ionsored ad nuist ineet the payinaiit, conduct and 
ooniem primg, the last of which is at issue here. To n M the oantant prong, a state par̂  
connnunication must citfaeK (I) disseminate; distribute, or republish campaign materials; 
(2) oontaui express advDoaey, as defined by 11 C.F.R.§ 10QL22;or(3)feforftithe 
candidsiB, or aiiothGr candidnte fbr the same office, within 90 days of hî  
being distribatedmtfie jurisdiction in which he IS running.̂  II CF.R. § l(i9.37(a)C2)(u). 

The ooniplaiiit does not aUege that any of the advertisenienls that are siibject of 
this comphdnt contain expiess advocacy or any direct reference to a federal candidate 
withm 90 d^ofan election, as these adveitisetiients were aired in July and A 
2011, lor^ before the start of any 90Hfay wiiidow applicable to Nebrsska elections m 
2012. Specifically, four ads referenced in die cemplaiiit do iidtoQntam 
Ihe advertisenunls discoss the NDP and Senator Nelson's position on the btid^ 
as well aa the position ofRepuUican leaders on these issues. Baaed 1900 the tmung of 
tite ads, the feet that there is 00 cxInrtBtion for a listener to elea or ddfa^ 

' The fttt that the flds BBsy tone been paid ftr wilh funds transftnadfioBHoaiBnalpsty is 
oompkidly uitJcwaiii to aey imlysis in eoaneclion with this BUttEr. PK̂ couwuitlBes are fieclDlraMfar 
unlimiled fimds to & sue patty conunittBC and a state party conunittee msy use sudt finds fibr issue 
advocâ . 2 UJS.C § 44la(aX4). 
^ b dnald be noted thai, although die Comminzon revised die oooleat sumdard KH- nothparty groups to 
enoooDfnss ads that aie the *liinGtk»al eq̂ ivaleB£ (rf'expiê  
idevant paity irgiiliitions See 109.2 l(cX5). SeeaboCootdhî edCaauuaiieetiaiu. 75 £BL Esg 55947, 
55948 Ĉ lhe Goounisskm is not; at this time, adoptioB a safe haifaar fbr oeitam 
for by noQ-pnifit otgaaiatieRs described in 26 U.S.C 50HcX3) (*'5DI(cX3) uigpniBUiuiB") or levisiiB 
the luEes oonocming party oooidKiated oooammicatu»s at n I09J7.") 



nor any tefeteuce to the election or character of any federal candidate, these 
advertisements could not, in any way, "be imefpieted by a reasonable person as 
containing advocaey of the election er defeat of one or more dearty identijBed 
candidates." 11 CRR § 100.22(b). 

The NRP alleges that the advertisemenb are republications of tweets disseminated 
by the canqnign of Senator Nebon. The complaint alleges tvioalteniative theories of 
reimblication,iieitherofwiuch is supported by Comniission rules. First; the NRP alleges 
lepubUcation by virtiK of the feet that Senator Ndson is the speaker in these 
advertisements. Second, the NRP alleges that the themes in the advertisements are 
consistent with tweets disseniiiialed Iqr the Nelson canipaign sev^ 
dissemination ofthe NDP advertisements. 

^ Under Connnissioo rules, zqniblication is triggered when a third party uses pre-
P existing graphics, video or audio materials. However, republication does not occur when 
]̂ a third party creates graphics videos'oraiidio materials. In MUR 6044 (Musgrove), the 

Commission held that repnhlifiafion did not exist when the Democratic Senatorial 
^ Campaign (jommiltBe aeated an advettisenient featuring a candidate who aiyeared and 

spoke to the Gamera. The Conmusrion stressed that tite party prodiioed and disseminated 
Q its own material, rathec than distributiiigniatfiiialsprodiioed by the camp 

In MUR6037 (Merkley)» the Commission found tiiere was no republication, even 
when the eaiididatehimsdUf appeared in a slate party ad and even when there 
similarities between his own campaign materials and language in the state party ad. 

Here, die NDSCC created the ad vertisementî  hired consuliaolB to draft die script 
and shoot and eifit footage. The NDSCC did not iise any pnwxisting graphics, video or 
audio materials produced by Senator Nelson's canqiaign. Senator Ndson's involvement 
is consistent witii foe Commission's guidance, and does not constitute repuUicatioiL 

Widi leqiect to tiie content ofthe tweets, m MUR 6037(Merkley), a federal 
candidate appeared in a Democratic Party of Oregon advertisement and stated that we 
should give our troops **tbc respect- diey deserve," which was the same lianguage used in a 
previous press release by his campaign committee. However, the General Counsel 
concluded that fiie overlap in sach a ̂ rt, common phrase was not sufficient to satisfy 
the repuUscatkm requirement MUR 6037, First General Counsel's Report p. 11-12. 

F̂ ike the Meridey phrase, *\m the backs of seniois'* is also commoidy used by 
elected officials. The phrase does not belong to the Nelson campaign, or any campaign. 
It is a short, common, often used phrase that does not satisfy the republicatiott 
requirement. 

Based upon the above, the adveitisements in this matter de not meet the content 
prong of Ihe Commission's tlnee part test and, therefore, cannothedeemed to be a 
coadinaled communicaliDiL 



2. The Disclaimer Error was Inadvertent and Due Entirely to a Vendor Error. 

The complaint alleges that one the ads had an incomplete disclaimer. The Act 
requires any conununication paid fbr by apMitiGal party committee and auttaoiizsed by a 
candidate for Rederal office to "state deariy that the commumeatiun has been paid for by 
such autiiorized political committee." 2 U.S.C § 441d(L); 11 CF.R § 110.11. 

The respondents acknowledge that, during the initial post-production ofthe 
"Nelson Ad,** there was an inadvertent vendor error where the wcHxi "Democratic" was 
omitted ftom the written disclaimer at the end of the advertisemem. Thiserrorwas 
discoveroi after the ad had been shipped to stations but before the advertisemem had 
beguntoanr. A oonected version ofthe adveitisemBnt was sent to stations prior to the 
airing of the advertisement to replace the enoneous version, ^̂ iparendy, one erinore 
stations may hove aired the advertisement before the correctBd version replaced the 
enoneous venioo. WedonothelmvetfaatthBerinneiiiB verrioornnmorethanoiieor 
two times. 

The Nelson Ad included other oral and written identifying infonnation that would 
not have misled the public as to who paid fiir and approved the ad. Senator Nelson 
explicitly said that he approved of the incssage and the on screen disclaimer inchided his 
audnrization. There was no altenipt to inislead die public through the omission of 
"Democratic" in the disclaimer, and the NDP had made every effort to fix the error 
before it was aired. In any event, it was clear that the NDP sponsored the ads and any 
allegation tfuit die enor was fntentienol is nonsensicaL 

Generally, the Comnrissian has net held a Committee liable fiir Ihe fiuiure to 
place a disclaimer oaa commimication when the feihne wns caused by a vendor error or 
when the disclaimer suhslantially complied witii the requirements. Therefixe, the 
Comniission should disBiiss this rnatler as it has doiie in previous cases where 
been an inadvertent vendor error. See MURs 4566,5133,5887, and 6109. 

3. The Nebraska Democratic Party Dischdnier is Proper. 

The complaim also alleges that the ads "Promise" and "Wrong Way" contained 
improper disdanners as tli^ said paid for by the '*Nebraska Democratic Party" hislead of 
the Nefamska Demncmtic State Central Committee. The '"Nebraska Democratic Party" is 
used interchangeably with the *14ebraska Democratic State Central CommittBe" to 
describe the NDP and both names fully comply with the Act and regulations. Asa 
general matter the NDP refers to itself as the "Nebraska Democratic Party" and all 
materials, as wdl as its website refer to the organization in this manlier. See NDP 
website at www, nebraskademocrats.org. Thereforê  the committee used this disclaimer 
in comection with its July radio advertisements. Winn the commiltee created the 
September television advertisements, it was aihnsed to use its FEC registered name in the 
discfaumer. Notwithstanding this advice, both approaches fiilly comply with the 
requirements ofthe FEC's regulations. The FEC regulations mocely require that the 
"foil" name of the comtQittee spoosormg an advertisement be disclosed in the 



advertisement 11 C.F.R: § 110.11(a)(3). The regulatikm does not specify that it must be 
the repstered name of the committee but rather the ftJI name of the committee. Here, 
since the NDP commonly refera to itself as the "Nebraska Democratic Party," there could 
have been no confusion as to vdio sponsored the advertisements.̂  

CONCLUSION 

For the foregoing reasons, the MUR 6502 should be dismissed 

Sincerely, 

0) 
^ NeU Reiff 
<̂  Counsel fiir the Nebraska 
^ Democratic State Central Committee 
^ and Gerry Fiimergaii, in his official 
^ capacity as Treasurer 

© 

* It should be noted that ihe NDP is planniî  to incoiponte itself as a not-fin̂ rofit corporation as the 
"Nebraska Democratic Party" and wrill abo be amending its roistered name wilh the Federal Election 
Commission to be the 'Tldnaska Democntie Party" shortly. 
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